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Practical ethics
Mather’s new book looks at the contexts
that affect lawyers’ decisions

A

“It’s those
informal rules
that emerge
within an
organization of
lawyers that
often are
the most
important.”
– Professor
Lynn M. Mather

new book co-edited by SUNY
Buffalo Professor Lynn M.
Mather goes deep inside the
everyday ethical decisions of lawyers in
a variety of practice areas – including
corporate litigation, securities, immigration and divorce law – and asks,
how does the context in which lawyers
work affect the kinds of ethical dilemmas they face and the ways they resolve those dilemmas?
Lawyers in Practice: Ethical Decision Making in Context (University
of Chicago Press) collects essays
whose authors have done empirical research on the subject, ranging from Mather’s wide-ranging
surveys of divorce lawyers to, in
one case, an in-depth study of a
single legal services office. Mather’s co-editor is Leslie C. Levin of the
University of Connecticut Law School.
The book grew out of a Baldy Center conference in 2010 that Mather and
Levin organized. The premise they
wanted to test was that the context in
which lawyers practice makes a significant difference in their ethical decision
making – that one-size-fits-all guidelines like the ABA’s Model Rules of Professional Conduct matter less for attorneys in practice than the informal
norms that arise in law firms and in
communities of lawyers.
“Context matters,” Mather says.
“Lawyers are subject to different kinds
of ethical rules that the Bar imposes on
all lawyers. But lawyers in certain areas
are also subject to other kinds of rules
and regulations which may in fact be
more salient to them than the professional rules of conduct.” For example,
she says, in a firm specializing in personal injury cases, fear of malpractice
suits may drive the members’ decisions
around ethical dilemmas.
“Corporate culture” pressures greatly influence these decisions as well, she
says.“It’s those informal rules that
emerge within an organization of
lawyers that often are the most important. It’s what your boss tells you to do.

It’s what the expectations are of team of
litigators who are working together for
years on a case and what the lead attorney demands of them.”
nother kind of informal pressure comes from a subset of
attorneys in a geographical
area – divorce lawyers who
face each other in county court day in
and day out, for example – or from the
expectations that attach to practice in a
certain kind of community. When she
surveyed lawyers in Maine, for example, Mather found a widespread belief
that the closer one came to Boston,“the
more aggressive the lawyering and the
less ethical. There’s a sense in which the
big-city lawyer is seen as a little shadier.
Especially in small cities, reputation becomes an extremely important aspect
of informal control.”
Besides an introduction co-written
with Levin, Mather has two essays in
the book.
Her chapter on divorce law practice,
written with Craig A. McEwen, looks at
the perils of working in such an emotional realm. One question: Is a divorce
lawyer obligated to do what the client
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wants, even when the client can’t think
clearly about what he or she wants?
“There is a professional rule that says
lawyers should provide candid advice,
but the question is, how much?” Mather says.“We look at the high rate of
grievances against divorce lawyers and
then consider why is it that so many
complaints are filed against divorce
lawyers for professional misconduct.”
Tellingly, she says, non-specialists tend
to get more complaints than divorce
specialists,“precisely because it’s such a
difficult area to practice in. A smalltown lawyer may not realize just how
vulnerable she is when she takes on a
divorce case and tries to treat it like a
real estate matter or a personal injury
case.”
In a chapter written with John M.
Conley, Mather notes the dilemmas
arising in the high-stakes world of
patent law practice, in which many
small offices have been bought up by
large corporate law firms.“That has led
to changes in the nature of the practice,”
she says.“The biggest danger is in violation of the obligation to avoid conflicts
of interest. You can know so much
about the science of one client’s invention that if you take on another client in
the field, you risk having a conflict of interest.” That is a serious problem for
patent lawyers.“In other areas of law,”
Mather explains,“conflicts between
current and former clients are determined by the names of the parties but
in patent law – with its specialized technology — it’s the subject matter that
counts.”
In keeping with its origins in the
Baldy Center, the book is interdisciplinary: About one-third of the contributing authors are social scientists, another
third are legal scholars, and the balance
have both legal and social science training. Indeed, Mather hopes the book will
find an audience in law school classes
on professional responsibility, in sociology courses on the professions, and
with “anybody who’s interested in what
it’s like to be a lawyer.”

